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STATEMENT OF THE | SSUES

The issues in this case are whether Respondents viol ated
Sections 498.023(1)(a), 498.023(2)(a), 498.035(1), and
498. 049(5), Florida Statutes (1997), and Florida Adm nistrative
Code Rule 61B-9.003(1), by participating in the offer or
di sposition of subdivided |ands that are neither exenpt,
regi stered, nor approved for the taking of reservation deposits,
by failing to deliver a current public offering statenent to each
purchaser, and by di ssem nating advertising materials prior to
filing for approval by Petitioner for the subdivided | ands and
what, if any, penalty should be inposed. (Al references to
chapters and sections are to Florida Statutes (1997) unl ess
ot herw se stated. Unless otherwi se stated, all references to
rules are to rules pronmulgated in the Florida Adm nistrative Code
in effect as of the date of this Reconmmended Order.)

PRELI M NARY STATEMENT

Petitioner filed a Notice To Show Cause agai nst Respondents
on Septenber 5, 1996. The Notice To Show Cause contai ned 466
counts agai nst Respondents. Petitioner filed a separate Notice
To Show Cause agai nst M. Bruce Hancock containing a simlar
nunmber of counts against M. Hancock

Respondents and M. Hancock requested an adm nistrative
hearing. The matters were referred to the Division of
Adm ni strative Hearings ("DOAH') to conduct a hearing.
Petitioner naned Respondent, Leonard Tanner ("Tanner"), and M.

Hancock individually and as President of Zephyr Springs Menber's



Associ ation. The separate matters were consolidated on
January 10, 1997.

At the hearing, Petitioner's notion to sever the case
agai nst M. Hancock was granted w thout objection. M. Hancock
had previously filed for bankruptcy, and Petitioner did not w sh
to pursue the adm nistrative proceedi ng during the pendency of
t he bankruptcy proceeding.

Nei t her Petitioner nor M. Hancock tinely filed a status
report ordered in the case against M. Hancock. The DOAH file
was closed and referred to the referring agency for final
di sposi tion.

At the adm nistrative hearing involving Tanner; Respondent,
Zephyr Springs Valley, Inc. ("Zephyr Valley"); Respondent, Sun
Val | ey Beach, Inc. ("Sun Valley"); and Respondent, Zephyr Springs
Menbers' Association, Inc. ("Menbers"), Petitioner presented the
testi nony of seven w tnesses and submtted 25 exhibits for
adm ssion in evidence. Tanner testified in his own behalf,
call ed one witness, and submtted no exhibits for adm ssion in
evi dence.

The identity of the witnesses and exhibits, and the rulings
regardi ng each, are set forth in the transcript of the hearing
filed with the undersigned on January 15, 1998. Respondents’
notion for extension of time was granted w thout opposition. The
parties tinely filed their proposed reconmended orders ("PRGs")

on February 9, 1998.



FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for
regul ating the disposition of any interest in subdivided | ands
wi thin the neaning of Sections 498. 003 and 498.004. Tanner is a
Florida resident and the sol e sharehol der of Zephyr Valley, Sun
Val | ey, and Menbers.

2. Petitioner charges that between 1993 and 1995
Respondents viol ated Sections 498.023(1)(a) and (2)(a) and
Section 498.049(5) by participating in an offer or disposition of
any interest in subdivided | ands | ocated in the state without a
valid order of registration for the subdivided | ands and w t hout
delivering a public offering statenent to the purchasers prior to
the disposition of any interest in subdivided | ands. Petitioner
al so charges that Respondents violated Section 498.035(1) in
connection wth the advertising used for the disposition of any
interest in subdivided | and.

3. Respondents assert that they did not participate
directly or indirectly in any offer or disposition of any
interest in subdivided |lands located in the state. Respondents
assert that their role in the land at issue is limted to that of
a creditor of the subdivider.

4. |f Respondents |limted their role to that of a creditor
of the subdivider, Respondents are exenpt under Section
498. 049(5) fromjoint and several liability with the subdividers

unl ess Respondents assunmed nmanagerial or fiduciary responsibility



in a manner related to the basis for which the subdividers are
liable. 1In relevant part, Section 498.049(5) provides:

Each person who materially participates in
any offer or disposition of any interest in
subdi vided lands in violation of this chapter
.. and who directly or indirectly controls
a subdivider or who is a general partner,
officer, director, agent, or enployee of a
subdi vi der shal | also be Iiable under this
subsection jointly and severally with and to
the sane extent as the subdivider unless that
person did not know, and in the exercise of
reasonabl e care could not have known, of the
exi stence of facts creating the all eged
ltability. . . except that a creditor of a
subdi vider shall not be jointly and severally
[1able unless the creditor has assuned
managerial or fiduciary responsibility in a
manner related to the basis for the liability
of the subdivider. . . . (enphasis supplied)

5. Sonetine in 1993, Tanner, M. Gary Tanner, and M. John
Tanner, Tanner's two sons, undertook to acquire approxi mately 300
acres of land (the "land") in Pasco County, Florida ("Pasco
County") and to develop the land into an adult nobile honme park
to be known as Zephyr Springs Mbile Hone Park (the "nobile hone
park™). The three individuals formed a joint venture to devel op
t he nobil e honme park

6. Petitioner did not submt any evidence that the Tanners
formed any business entity other than a joint venture to devel op
the nobil e home park. For exanple, there is no evidence that the
Tanners formed a corporation, limted liability conpany, or trust
to devel op the nobile honme park.

7. Petitioner did not submt any docunentary evidence of a

witten joint venture agreenent or of the terns of the joint



venture agreenent. Evidence of the joint venture agreenent
consists solely of the testinony of Tanner.

8. The joint venture agreenent called for devel opnent of
the nobile home park in six phases referred to as Phases [|-VI.
Proposed anenities included lighted streets and an 18-hol e golf
course in Phase |I. Phases Il1-VI contenplated |lighted streets, a
cl ub house, swi mm ng pool, jacuzzi, four tennis courts,
shuf f | eboard, horse shoes, bocci board and court, and a | ake with
a dock.

9. The joint venture agreenent called for Tanner to
function solely as a creditor for the devel opnent of the nobile
home park. Tanner would finance the | and acquisition and the
i nprovenents to the land in Phase |I. Phases I1-VI would be sold
and devel oped by ot hers.

10. John Tanner was to be responsible for horizontal
i nprovenents to Phase I, including site plan, site clearing,
streets, gutters, curbs, sewer, water, electric, other utilities,
and an 18-hole golf course. Gary Tanner was to sell and nmarket
the nobile hone sites in Phase | to the public.

11. The joint venture agreenent between the Tanners was a
partnership (the "partnership”"). Rather than paying each joint
venturer a percentage of gross revenues, the agreenent provided
each partner with a percentage of the net profits derived from
t he devel opnent of the nobile hone park (a "net profits

interest").



12. The nobile hone park consisted of 994 sites. The
projected sale price for a site ranged from $25, 000 to $40, 000.
Tanner projected gross revenues fromthe sale of all 994 sites to
be approxi mately $20-$30 million. Expenses included
approximately $1.75 mllion in land acquisition costs, debt
service on the purchase-noney nortgage, $90,000 in inpact fees
due on the land at the tine of acquisition, back-taxes for three
years, $750,000 in horizontal inprovenents to Phase |, and
possi bly sonme or all of the devel opnent costs for Phases II-VI.

13. Petitioner failed to submt any testinony or
docunentary evi dence that explained how the partnership
structured the sale of Phases I1-VI for devel opnent by others and
retained an interest in either the gross inconme or net profits
fromthe sale of the sites in those phases. Petitioner also
failed to submt any evidence of the nature and scope of the
partnership's continuing obligation, if any, for the devel opnent
costs for Phases Il1-VI after those phases were sold. The
testi nmony of Tanner and John Tanner also failed to address these
I Ssues.

14. Petitioner also failed to submt any evidence show ng
that Tanner was a general partner in the partnership or otherw se
had any managenent control of the partnership. The testinony of
Tanner and John Tanner was the sole evidence on this issue. It
showed t hat Tanner had no managenent or operational control over
the partnership. Tanner's partnership capacity was that of a

[imted partner, capital partner, financier, or creditor.



15. Prior to Septenber 9, 1993, the |l and was owned by the
Living Trust of Eva Stanley (the "Stanley Trust"). On
Septenber 9, 1993, Sun Valley contracted with Ms. Shirley A
Lanier for the purchase of the | and.

16. Petitioner failed to submt evidence explaining the
authority of Ms. Lanier to sell the land, including a copy of the
contract for sale. Evidence of the contract for sale consists
solely of the testinony of w tnesses.

17. The contract for sale of the land called for Sun Vall ey
to make a down paynent of $250, 000, execute a purchase nobney
nortgage of $1.5 million dollars, pay inpact fees of
approxi mately $90, 000, and pay back-taxes for three years. The
ternms of the debt service on the purchase-noney nortgage,
including the termof the nortgage, the interest rate, and
paynment anmount and intervals, are not evidenced in the record.

18. Sun Valley never took title to the land. In July 1994,
Sun Valley assigned its interest in the contract for sale of the
| and to Zephyr Valley. Zephyr Valley closed on the | and and t ook
title to the land. Sun Valley financed the | and acquisition by
Zephyr Val | ey.

19. Tanner borrowed approximately $1.4 mllion from M.
Beverly Wbeck to finance the | and acqui sition and devel opnent of
the nobil e hone park. He executed a prom ssory note for the | oan
and transferred the noney to Sun Vall ey.

20. Sun Val l ey used over $340,000 to finance the down

paynment, inpact fees, and back taxes needed by Zephyr Valley to



acquire the land fromthe Stanley Trust. Sun Valley | oaned the
remai nder of the noney to corporations owned by Gary Tanner and
Bruce Hancock to fund inprovenents to the land and to fund the
sal es and marketing of the park.

21. Sonetinme between July 1994 and the end of Novenber
1994, Zephyr Valley entered into three conveyances of separate
parcels of the land. First, Zephyr Valley sold the |land for
Phase | to Zephyr Springs Homeowners Association, Inc., a Florida
Cor poration wholly owned by Gary Tanner ("Homeowners").

22. Most of the ternms of the sale to Honeowners are not
evidenced in the record, including the purchase price and the
terms of the note. Fromthe testinony of Tanner, however, the
evi dence shows that Zephyr Valley placed a deed to the land for
Phase | in escrow. Honeowners executed a prom ssory note for the
pur chase price.

23. The note from Honeowners was a demand note. It
requi red paynment in full when all of the sites were sold and no
debt service in the interim Al though arguably a "sweetheart"”
| oan for Honeowners, the |oan was not w thout economc reality or
a legitimte business purpose for a creditor who was a limted
partner with a net-profits interest in the partnership. To the
extent Zephyr Valley decreased interest charges and other costs
of the |l oan to Homeowners, Tanner, as the individual creditor of
t he partnership, enjoyed the potential for an increase in the
dol | ar value of his eventual distributive share of net profits

fromthe partnership.



24. In Novenber 1994, Zephyr Valley conpleted a second
conveyance. It sold the land for phases I1-VI to Five Star
Devel opnent Trust ("Five Star").

25. Five Star is controlled and operated by M. Bruce
Hancock ("Hancock"). Zephyr Valley and Five Star entered into an
agreenment for deed. Five Star was to pay $2.5 million for the
| and for phases I1-VI. Oher terns of the agreenent for deed are
not evidenced in the record.

26. On Novenber 30, 1994, Zephyr Valley conpleted the third
conveyance. It sold 25 acres of the land for the golf club to
Zephyr Springs Golf Cub, L.P., a Delaware |imted partnership
("Glf Cdub, L.P."), and International Golf Goup, Inc. ("Colf
Goup, Inc."), a Delaware Corporation and the general partner in
ol f Goup, L.P.

27. The sale price for the golf club site was approxi mately
$675,000. O her terms of the sale are not in evidence.

28. None of the foregoing |and transactions are the subject
of Petitioner's adm nistrative action agai nst Respondents. The
initial land acquisition fromthe Stanley Trust and the
subsequent conveyances to Honeowners, Five Star, and Golf G oup,
L.P., and Golf Goup, Inc., are each exenpt fromthe provisions
of Chapter 498. Each transaction is a single transaction for a
purchase price of at |east $50,000, 20 acres, or both, within the
meani ng of Sections 498.025(1)(e) and (i).

29. The land at issue in this proceeding is the | and

enconpassi ng the 994 nobile hone sites in the nobile hone park
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(the "nobile home sites"). The nobile honme sites conprise |and
that is situated in Pasco County and | ocated "in this state”
within the neani ng of Section 498.023(1)(a).
30. The nobile hone sites are subdivided land wthin the
meani ng of Section 498.005(21). 1In relevant part, Section
498. 005(21) defines subdivided | and to include:
(a) . . . contiguous |land which is divided
: for the purpose of disposition into 50
or nore lots, parcels, units, or interests;
or

(b) Any land, whether contiguous or not, which is
di vi ded or proposed to be divided into 50 or
nmore lots, parcels, units, or interests which
are offered as a part of a common pronotiona
pl an.

31. Petitioner failed to submt any evidence, including a
pl at map, other docunentary evidence, or sworn testinony show ng
that 50 or nore of the nobile hone sites are contiguous. In the
absence of such evidence, the nobile hone sites fail to satisfy
the definitional requirenment for contiguity in Section
498. 005(21) (a).

32. Irrespective of whether the nobile hone sites are
contiguous for purposes of Section 498.005(21)(a), they are
subdi vided | and within the neani ng of Section 498. 005(21) (b).
The nobile honme sites were divided into 50 or nore lots, parcels,
units, or interests and offered as part of a comon pronotional
plan wi thin the neaning of Section 498.005(22).

33. The sale and marketing of the nobile honme sites satisfy

substantially all of the elenents prescribed in Section
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498. 005(22) as relevant to the definition of a common pronotional
plan. Even if the nobile hone sites were not contiguous, they
were proximate to each other. They were | ocated within the sane
300-acre tract of land. |In addition, the nobile honme sites were
known, designated, and advertised as a common unit or by the
common nane of Zephyr Springs Mobile Honme Park.

34. At least sone of the nobile honme sites were recorded as
a subdivision in the official records of Pasco County. Pasco
County determ ned that those nobile hone sites are subdivided
| and. The nunber of nobile honme sites included in the recorded
subdi vision is not evidenced in the record.

35. Only 210 of the 994 nobile hone sites planned for the
nmobi | e honme park were acquired by the public. Al 210 nobile
honme sites were acquired between Decenber 12, 1993, and
Decenber 31, 1994. No nobile hone sites were acquired after
1994.

36. On June 1, 1995, Petitioner obtained an injunction in
circuit court that prohibited any further sales of nobile hone
sites. The court ordered that nonthly paynments on nobile hone
sites already sold nust be paid into an escrow account.

37. Wthout the revenues fromnonthly paynents on nobile
home sites, Five Star was unable to service the debt to Zephyr
Valley. In turn, Zephyr Valley, Tanner, and Sun Valley were
unable to service the debt to the Stanley Trust or to finance any
further inprovenents to the land. |In addition, Tanner defaulted

on his note to Ms. W beck.
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38. The Stanley Trust sold its nortgage to Russo and
Conmpany ("Russo"). Russo forecl osed agai nst Respondents, Five
Star, and the individual owners of the nobile honme sites.

39. Russo agreed not to disturb the individual owners of
the nobile honme sites. Petitioner agreed to pay the debt service
on the nortgage purchased by Russo out of the escrow account
required by the circuit court when the court enjoined any further
sal es of nobile hone sites.

40. Ms. Whbeck has filed a civil action against Tanner to
recover the $1.4 nmillion she | oaned himto finance the nobile
home park. That action was pending at the tine of the hearing.

41. O the 210 nobile honme sites acquired by the public,
Petitioner submtted evidence concerning the sales and marketing
of only 48 nobile home sites. The sales and marketing of the
ot her 162 nobile hone sites is not evidenced in the record.

42. The 48 nobile hone sites evidenced in this proceedi ng
were acquired by the public pursuant to a common pronotional plan
carried out by Honeowners and Menbers. Between Decenber 12
1993, and Cctober 4, 1994, the public acquired 30 nobile hone
sites from Honeowners. Between April 1 and Decenber 31, 1994,
the public acquired 18 nobile hone sites from Menbers.

43. Homeowners and Menbers offered nobile hone sites to the
public as part of a common pronotional plan. They utilized
common sal es personnel, comon sal es offices, and conmon sal es
pronoti onal nethods to market nobile honme sites to the public.

44, Honmeowners and Menbers enpl oyed common sales staff and

13



housed themin a common sal es center |ocated on the nobile hone
park. The sales center was known by the singular name of Zephyr
Springs Mbile Hone Park Sal es Center.

45. Homeowners and Menbers offered nobile hone sites in a
simlar plan of disposition. 1In relevant part, Section
498. 005(4) defines a disposition to nean:

. .any transaction involving any interest
in subdivided | ands entered into for profit,
i ncluding any sale, resale, |lease for nore
than 5 years, assignnent, or award by
lottery.

46. Homeowners and Menbers offered nobile hone sites to the
public in a simlar plan of disposition. The witten instrunent
of disposition was entitled a Menbership Agreenent. Each
Menmber shi p Agreenent purported to convey a nenbership in the
homeowners' association and a |license to use the prem ses
described in each agreenent.

47. 1t is uncontroverted that Honmeowners and Menbers
entered into each Menbership Agreenent for profit wthin the
meani ng of Section 498.005(4). However, the parties disagree
over whether the execution of each Menbership Agreenent was a
transaction that involved any interest in |and.

48. Petitioner asserts that the execution of each
Menber shi p Agreenment was a transaction "involving any interest in
l and” within the nmeaning of Section 498.005(4). Respondents
claimthat the execution of each Menbershi p Agreenent was a

transaction that did not involve an interest in | and.

Respondent s argue that each Menbershi p Agreenent involved only a
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menbership in the homeowners' association and a |icense to use
the nobile honme site.

49, The term"interest in land" is not defined in Chapter
498. The issue of whether a transaction involves any interest in
| and nust be determ ned based on the facts and circunstances
evi denced in each case.

50. The facts and circunstances evidenced in this case show
that the execution of each Menbershi p Agreenent was a transaction
"involving any interest in land" within the nmeaning of Section
498.005(4). On bal ance, the bundle of rights conveyed in each
Menber shi p Agreenent conveys a | ease rather than a |icense.

51. Each Menbership Agreenent conveys an excl usive
possessory interest in a specific nobile hone site described in
t he paragraph captioned "Prem ses.” The prem ses described in
each Menbership Agreenent is a specific nobile hone site
described by reference to | ot and bl ock nunber and nore
specifically by a |l egal description unique to each nobile hone
site. The fact that the prem ses described in each Menbership
Agreenent al so include a "non-inclusive right to use" common
areas with others does not obviate the conveyance of an excl usive
possessory interest in each nobile hone site.

52. Each Menbershi p Agreenent conveys an excl usive
possessory interest in a specific nobile hone site for a term of
99 years for a "purchase price" that ranges from $25,000 to
$40, 000 dependi ng on the specific nobile hone site described as

the prem ses. The purchase price is paid in the formof a
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negot i abl e down paynment plus $75 a nonth until the bal ance of the
purchase price is paid in full.

53. The bal ance of the purchase price is characterized in
each Menbershi p Agreenent as an "annual nenbership fee" of $900
payable in equal nonthly installments of $75. However, the
"annual nmenbership fee" term nates before the expiration of the
99-year termof the Menbership Agreenent.

54. The "annual nenbership fee" term nates on different
dates in each Menbershi p Agreenent dependi ng on the original
purchase price, the original date of purchase, and the down
paynment. For exanple, the "annual nenbership fee" for a nobile
home site purchased for $40,000 on July 1, 1994, with a $5, 000
down paynent term nates on May 1, 2033. In contrast, the "annua
nmenbership fee" for a nobile hone site purchased for $25,000 on
June 17, 1994, with a $4,000 down paynent term nates on
Oct ober 1, 2017.

55. The 99-year termin each Menbership Agreenent is not
revocable at will. The agreenent prescribes specific ternms and
procedures for revocation.

56. Each Menbership Agreenent provides that each nenber's
interest in the prem ses is assignable w thout the prior consent
of the homeowners' association. |n each Menbership Agreenent,

t he honeowners' associ ation covenants and warrants the nenber's
qui et, exclusive, and peaceabl e enjoynent of the prem ses.

57. Each nenber is responsible for paying the real estate

taxes for the specific nobile honme site described in the
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Menber shi p Agreenent. Each nmenber is al so responsible for any
construction costs for inprovenents to the site.

58. The prem ses are subject to covenants, restrictions,
and rul es pronul gated by the honeowners' association. Each
Menber shi p Agreenent provides that these conditions run with the
| and.

59. Honmeowners and Menbers "offered" nobile hone sites to
the public within the neaning of Section 498.005(13). Honmeowners
and Menbers induced, solicited, and attenpted to encourage
individuals to acquire an interest in subdivided | ands.

60. Honeowners and Menbers "offered" nobile hone sites to
the public in violation of Section 498.023(1). It is
uncontroverted that neither Homeowners nor Menbers obtained a
valid order of registration for the subdivided | ands and t hat
nei t her the subdivided | ands nor the transactions entered into by
Homeowners and Menbers were exenpt pursuant to Section 498. 025.

61. Both Honmeowners and Menbers were required to obtain a
valid order of registration in order to sell interests in the
nmobi | e hone sites. Honeowners derived its title in the nobile
home sites fromthe deed placed in escrow when Zephyr Valley sold
the land for Phase | to Honeowners. Menbers derived its
authority to sell nobile hone sites fromits apparent agency for
Five Star. Five Star derived its title in the nobile honme sites
fromthe agreenent for deed between Five Star and Zephyr Vall ey

for the land for Phases I1-VlI. Bruce Hancock managed and
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controlled Five Star and Menbers as the sole officer and director
for Menbers during the time Menbers sold nenberships

62. Honeowners and Menbers violated Section 498.023(2).
Each tinme Homeowners and Menbers entered into a Menbership
Agreenment with a nmenber, they disposed of an interest in
subdi vi ded | ands wi thout delivering a public offering statenent
to the purchaser prior to the disposition. Neither Honeowners
nor Menbers ever provided a public offering statenent for the
nmobi | e hone park to any nenber of the public.

63. Petitioner failed to submt evidence that Honeowners,
Menmbers, or Respondents violated Section 498.035. Wile
Petitioner submtted evidence of the advertising used in the sale
and marketing of the nobile hone sites, Petitioner failed to show
that either Honeowners or Respondents placed the adverti senents.

64. Petitioner did not show that Tanner, Sun Valley, or
Zephyr Vall ey violated Section 498.023(1)(a) by offering or
di sposing of any interest in the nobile honme sites. Although
Tanner was the sol e sharehol der of Menbers and Menbers offered
and di sposed of 18 nobile hone sites, Tanner was not an officer
or director of Menbers and did not exercise any nmanagenent
control over Menbers prior to February 5, 1995. Menbers offered
and di sposed of all 18 nobile hone sites prior to February 5,
1995.

65. Menbers was incorporated by Bruce Hancock on April 1
1994. Bruce Hancock was the sole director and officer until

February 5, 1995, when Tanner becane an officer and director.
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Menmbers did not offer or dispose of any of the 18 nobil e hone
sites after February 5, 1995.

66. Neither Tanner, Sun Valley, nor Zephyr Valley owned any
stock in Homeowners. On Cctober 4, 1994, however, Tanner
exerci sed managenent control over Honeowners pursuant to a letter
agreenent with Gary Tanner. Honmeowners offered and di sposed of
all 30 nobile hone sites in evidence in this proceeding prior to
Cct ober 4, 1994.

67. The letter agreenent did not alter the stock ownership
of Honmeowners or its officers or directors but operated as a
managenent agreenent between Tanner and Gary Tanner. The letter
agreenent required Tanner to pay Gary Tanner $1,000 a nonth in
consideration for Tanner's exclusive right to manage Homeowners.
Tanner entered into the letter agreenment because he believed Gary
Tanner was stealing noney from Honmeowners.

68. Petitioner clains that Tanner, Sun Valley, or Zephyr
Val |l ey violated Section 498.023(1)(a) by participating, either
directly or indirectly, in the offer and disposition of the 48
nmobi l e hone sites in evidence in this proceeding. There is no
evi dence that Sun Valley or Zephyr Valley ever participated in
any way in the offer and di sposition of nobile hone sites.

69. A determ nation of whether Tanner participated in the
of fer and disposition of 48 nobile hone sites is nade nore
difficult by the absence of a statutory definition in Chapter 498

of the term"participate.” The Anmerican Heritage Dictionary

(Second Col l ege Edition 1982) at 905 states that the term
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"participate" neans, "To take part; join or share with others
To share in; partake of."

70. Although the joint venture agreenent between Tanner and
his sons entitled Tanner to a share of the net profits of the
venture, Tanner testified that he never in fact participated in
the net profits. Al of the gross revenues fromthe nobile hone
park were used for inprovenents to Phase |, debt service on the
purchase noney nortgage gi ven by Zephyr Valley to the Stanl ey
Trust, and the purchase noney nortgage from Five Star that
resulted fromthe agreenent for deed for Phases II-VI. There was
no debt service on the demand note given by Gary Tanner for the
purchase of Phase |.

71. Petitioner submtted no evidence that gross revenues
fromthe nobile home park were used for any purpose other than
t he purposes evidenced by Tanner's testinony. There are no bank
records in evidence showi ng the use of gross revenues by Tanner,
Sun Val | ey, Zephyr Valley, and Menbers, for purposes other than
debt service and financing the costs of devel opnent, sales, and
pronmotion. No representative of the Stanley Trust testified that
the Trust did not receive | oan paynents from Sun Vall ey on behal f
of Zephyr Valley or that Zephyr Valley was in default on the
pur chase- noney nortgage before Petitioner obtained an injunction
in 1995. No evidence enabl ed a conparison of gross revenues with
the cash flowrequired to service the debt in exenpt transactions

i nvol ving the agreenent for deed between Zephyr Valley and Five
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Star and the purchase noney nortgage from Zephyr Valley to the
Stanl ey Trust.

72. Petitioner did not show that Tanner directly
participated in the offer and disposition of the 48 nobile hone
sites at issue in this proceeding. Neither Honmeowners nor
Menbers of fered or disposed of any of the 48 nobile hone sites
after Tanner exercised managenent control over either
cor porati on.

73. Petitioner did not show that Tanner indirectly
participated in the offer and disposition of the 48 nobile hone
sites at issue in this proceeding. Petitioner showed that Tanner
had the authority to sign checks for Homeowners and Menbers and
in fact signed several checks for both conpanies from
February 25, 1994, through January 18, 1995. However, Petitioner
failed to show that Tanner signed any checks for any purpose
ot her than the repaynent of | oans.

74. Wth one de mnims exception, all of the checks signed
by Tanner were payable to Sun Valley and deposited to Sun
Val l ey's account. Sun Valley was the creditor of Zephyr Valley.
Zephyr Valley was the creditor of Five Star and Menbers. Five
Star and Menbers were nmanaged and operated exclusively by M.
Hancock. Assum ng arguendo that there was an evidentiary basis
for disregarding the corporate formof each separate entity and
that all of the checks flowed through to Tanner, Petitioner
failed to show that Tanner signed the checks in any capacity, or

for any purpose, other than the collection of debt by a creditor.
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75. Tanner signed two checks for Honmeowners in the
aggregat e anount of $360,000. He signed one check on
February 25, 1994, for $250,000 and the other check on
March 24, 1994.

76. The second check stated that it was for the parti al
repaynent of a loan. The first check stated no purpose, but
Tanner testified that it was for the repaynent of a | oan.
Petitioner submtted no evidence to the contrary.

77. Tanner signed 19 checks for Menbers in the aggregate
amount of $240,730. Tanner testified that he signed all of the
checks from Menbers to repay | oans, and Petitioner submtted no
evidence to the contrary. O the 19 checks signed by Tanner on
t he Menbers account, 18 were nade payable to Sun Valley and
deposited to the Sun Valley account. One check in the de mnims
anount of $230 was payabl e to Honeowners without explanation.

78. The cancel l ed checks and Tanner's testinony show t hat
Tanner's participation was limted to the repaynent of
devel opnent and sal es costs financed by Tanner, as a creditor, or
t he repaynent of |oans owed either to Zephyr Valley by Five Star
or to Sun Valley by Zephyr Valley. Petitioner did not show that
Tanner used any of the checks to participate in the offer and
di sposition of nobile honme sites by Honeowners and Menbers.

79. Petitioner submtted no evidence that Tanner used funds
evi denced by the cancell ed checks for any purpose other than
paynments to Sun Valley as a creditor. No bank records of Sun

Vall ey are in evidence showi ng that either Sun Valley or Tanner
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failed to use the check proceeds to service the debt Zephyr

Vall ey owed to the Stanley Trust, to finance devel opnent and
sal es costs, to repay previously financed devel opnent and sal es
costs, or all three; or that Tanner or Sun Valley diverted any
portion of the $600,500 for personal use, for operational or
managenent purposes, or to fund a distributive share of any net-
profits interest. There was no testinony froma representative
of the Stanley Trust show ng that debt service due on the

pur chase- noney nortgage was not tinely paid to the Trust on
behal f of Zephyr Valley or that Zephyr Valley was in default
before Petitioner obtained an injunction in 1995.

80. By signing checks from Honeowners and Menbers to Sun
Val | ey, Tanner collected | oan paynents in a manner that is the
functional equivalent of the nmethod used by an institutional
| ender when it is authorized to collect paynents electronically
by automatic debit to the custoner's account. Instead of witing
three separate checks from Menbers to Five Star to Zephyr Vall ey
to Sun Vall ey, Tanner wote one check from Menbers to Sun Vall ey.
Simlarly, Tanner wote one check from Honeowners to Sun Vall ey
instead of preceding it with an additional check from Homeowners
to Zephyr Vall ey.

81. The role of Tanner, Sun Valley, or Zephyr Valley was
limted to that of a creditor within the nmeaning of Section
498. 049(5). For reasons previously stated and not repeated here,
Petitioner did not show that Respondents materially participated

in any offer or disposition of any interest in the 48 nobile hone
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sites or assunmed managerial or fiduciary responsibility in a
manner related to the basis of the liability of Homeowners and
Menbers for offering or disposing of an interest in the 48 nobile
home sites. Therefore, Respondents are not jointly and severally
liable with Homeowners and Menbers for violating Sections
498.023(1)(a) and (2)(a).

82. Petitioner asserts that Respondents should have known
of the acts commtted by Honmeowners and Menbers in violation of
Sections 498.023(1)(a) and (2)(a). However, Tanner required his
two sons to obtain all necessary state approvals before he woul d
finance any portion of the devel opnent. Tanner's two sons sought
| egal counsel to assist themin obtaining the required state
approvals and relied on that |egal advice. Petitioner did not
call any menbers of the law firmnamed by Tanner to refute
Tanner's testinony.

83. Gary and John Tanner obtained letters fromthe D vision
of Mobile Hones and the law firm They represented to Tanner
that those docunents satisfied his requirenent for state
approval s, and Tanner relied on their representations.

Petitioner did not submt any docunentary evidence fromthe | aw
firmto refute Tanner's testinony.

84. Wen Tanner | earned of the problens confronting
Homeowners and Menbers, Tanner engaged in reasonable efforts to
intervene in the managenent and operation of Honeowners and
Menbers. On Cctober 4, 1994, Tanner executed a managenent

agreenent with Gary Tanner for operating control of Honeowners.
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On February 5, 1995, Tanner took over managenent of Menbers as an
officer and director. Neither Honmeowners nor Menbers sold any of
the 48 nobile honme sites after Tanner assunmed managenent contro
of the two conpani es.

CONCLUSI ONS OF LAW

85. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties. The parties
were duly noticed for the adm ni strative hearing.

86. Respondents' notion to dismss for lack of jurisdiction
is denied. For reasons previously stated in the Findings of Fact
and based on the authority cited in Petitioner's |egal
menor andum the Menbership Agreenents offered and di sposed of an
interest in subdivided |and for the purposes of Chapter 498.

87. Petitioner has the burden of proof in this proceeding.
Petitioner nust show by clear and convincing evidence that
Respondents commtted the acts alleged by Petitioner and the

reasonabl eness of any proposed penalty. Departnent of Banking

and Fi nance, Division of Securities and |Investor Protection vs.

Gsborne Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996).

88. Respondents assert that the Petitioner must prove its
case by a preponderance of evidence. Respondent's PRO at
paragraph 13, page 4. Petitioner's PRO does not address the
appl i cabl e standard of proof in this case.

89. The general rule regarding the applicable standard of
proof is that an agency must prove its case by a preponderance of

the evidence. Florida Departnment of Transportation vs. J.WC.
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Conpany, Inc., 396 So.2d 778 (Fla. 1st DCA 1981); Balino vs.

Departnent of Health and Rehabilitative Services, 348 So.2d 349

(Fla. 1st DCA 1977). However, an agency such as Petitioner,
whi ch seeks to inpose an adm nistrative fine against an
unregi stered or unlicensed person, nust prove its case by clear
and convinci ng evidence. Gsborne, 670 So. 2d at 934-935.

90. Petitioner seeks adm nistrative fines against
Respondents in the aggregate anount of $715,000. |In Gsborne, the
court explained that an admnistrative fine is penal because:

: .an admnistrative fine deprives the
person fined of substantial rights in

property. Admnistrative fines . . . are
generally punitive in nature. . . . Because
.admnistrative fines . . . are penal in

nature and inplicate significant property
rights, the extension of the clear and
convincing standard to justify . . . such a
fine is warranted. Accordingly, we agree with
the district court that, because the
Department's final order inposing a $5,000
fine . . . does not indicate that it was
based upon a cl ear and convinci ng evi dence
standard, the case nust be remanded for the
application of the proper burden of proof

: .While there is substantial evidence in
the record to support the violations charged
by the Departnment, the district court
correctly noted that the existence of
evidence in the record supporting the hearing
officer's findings is irrelevant to whether
the fact-finder held the Departnent to the
correct standard of proof.

Gsborne, 670 So. 2d at 935.

91. Petitioner failed to satisfy its burden of proof. The
charges agai nst Respondents are penal in nature and nust be
proven by clear and convincing evidence. Osborne, 670 So. 2d at

935.
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92. Each charge requires proof of essential elenents
required as part of the statutory definition of the violation.
Petitioner nust prove each element by clear and convincing
evi dence.

93. In order for evidence to be clear and convincing:

: .evidence nust be found to be credible,
facts to which witnesses testify nust be
distinctly renmenbered, testinony nust be
preci se and explicit, and w tnesses nust be
| acki ng in confusion . :

The evi dence nust be of such weight that it

produces in the mnd of the trier of fact a
firm. . . conviction, wthout hesitancy, as
to the truth of the allegations sought to be
est abl i shed.

Slonowitz vs. Wl ker, 429 So. 2d 797, 799 (Fla. 4th DCA 1983).

94. The evidence was cl ear and convinci ng regardi ng nost of
the essential elenents in the charges agai nst Respondents. For
exanple, the land is located in the state and is subdivided | and.
Each nmenbershi p agreenent di sposed of an interest in |and.

95. Evidence was clear and convincing regarding the
corporate entities, trusts, and individuals involved in
devel oping the nobile park, the injury to the public caused by
the financial defaults, the foreclosure by Russo, and the
i njunction obtained by Petitioner. Petitioner also showed by
cl ear and convincing evi dence that Homeowners and Menbers were
involved in a comon pronotional plan in which they failed to
provide a public offering statenent in connection with the offer

or disposition of an interest in |and.
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96. The evidence was not clear and convincing for other
el emrents essential to the charges agai nst Respondents.
Petitioner failed to show, even by a preponderance of the
evi dence, that Respondents were "subdividers", or that
Respondents "participated" in the offer or disposition of any
interest inland. Simlarly, Petitioner failed to show by a
preponderance of the evidence that Respondents "materially
participated" in any activity which precluded themfromthe
statutory exenption for a "creditor."

97. The terns "participation," "material participation,"”
and a "creditor"” are not defined by statute. Any anbiguity in a
statute that is penal in nature should be strictly construed in

favor of Respondents. Lester vs. Departnent of Professional and

Cccupational Regul ations, State Board of Medical Exam ners, 348

So. 2d 923 (Fla. 1st. DCA 1977).

98. Zephyr Valley participated in the disposition of
interests in land that were expressly exenpt fromthe provisions
of Chapter 498. Sun Valley's role in the devel opnent of the
nmobi |l e home park was limted to that of a creditor

99. Wile it is clear that Honmeowners and Menbers
participated in the offer and disposition of interests in |and,
Petitioner failed to show, even by a preponderance of evidence,

t hat Tanner expanded his role in the devel opnent of the nobile
home park beyond that of a creditor prior to the tine he assuned
managenent control over Honmeowners and Menbers on Cctober 4,

1994, and February 5, 1995, respectively. Fromthat point
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forward, neither Homeowners nor Menbers offered or disposed of
any interest in the 48 nobile hone sites in evidence.

100. Petitioner presented the testinony of six interested
W tnesses ot her than Tanner. Four w tnesses were individuals who
pur chased nobile honme sites. Two were Petitioner's
i nvesti gat ors.

101. The testinony of one interested w tness does not begin
to approach the | evel of conpetent and substantial evidence.

Robi nson vs. Florida Board of Dentistry, Departnent of

Pr of essi onal Regul ati on, Division of Professions, 447 So. 2d 930,

932 (Fla. 3d DCA 1984). In this proceeding, the testinony of six
interested witnesses and Petitioner's exhibits do not provide a
preponderance of evidence to prove the essential elenents of
"subdividers," "participation," "material participation,” and the
| oss of the statutory exenption for a "creditor."

102. Petitioner did not submt the testinony of a
representative of the Stanley Trust, or of Russo for that matter,
to show that Sun Vall ey, on behalf of Zephyr Valley, did not make
paynments to the Trust as required by the purchase-noney nortgage
or that Zephyr Valley was in default before Petitioner obtained
an injunction in 1995. Petitioner did not submt bank records
showi ng the m suse of gross revenues by Sun Valley, Zephyr
Val l ey, or Menbers. Petitioner did not submt copies of the
pur chase- noney nortgage from Zephyr Valley to the Stanley Trust
or the agreenent for deed between Zephyr Valley and Five Star so

that the checks signed by Tanner on the account of Honmeowners and
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Menbers coul d be conpared, respectively, to either: the timng
and anount of debt service required by the purchase-noney

nort gage and by the agreenent for deed; or the financing of
devel opment and sal es costs incurred by Homeowners and Menbers.

103. The lack of a preponderance of evidence regarding
essential elenments in the charges agai nst Respondent is reflected
in Petitioner's |legal arguments during the hearing. Petitioner
argued that the lines between the separate entities involved in
t he devel opment of the nobile honme park began "blurring," that
t he managenent agreenent between Tanner and Gary Tanner
effectuated a "de facto nerger" of the corporations owned by the
two, that one can "deduce . . . who the senior partner is," and
that Tanner controlled the entire operation as the father and the
man with the noney. However, Petitioner failed to support such
inferences with either a preponderance of evidence or with
statutory or judicial precedent authorizing such inferences, even
if such inferences were supported by the applicable standard of
pr oof .

104. Petitioner submtted no evidence that Respondents
engaged in any acts that would allow the corporate veil of each
corporate entity to be pierced. Petitioner cited no authority
for disregarding the corporate veil of each corporate entity or
for attributing the stock of Homeowners to Tanner. Petitioner
cited no authority for concluding that the nmanagenent agreenent

operated as a "de facto" nerger. See, e.g., Florida Real Estate

Comm ssion vs. Shealy, 647 So. 2d 151, 152 (Fla. 1st DCA 1994)
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(hol ding that the corporate form cannot be disregarded even
t hough the sol e individual sharehol der and corporation were found
to be "one and the sane entity").

105. Respondent, Tanner's, Mdtion To Tax Attorney's Fees
and Costs, filed on February 2, 1998, is denied. As a threshold
matter, Tanner's notion is not ripe for determ nation because
Tanner is not the prevailing party in this proceeding until a
decision is final. Even if Tanner is the prevailing party in
Petitioner's Final Order, Petitioner did not participate in this
proceedi ng for an inproper purpose within the neaning of Section
120. 595.

106. Tanner, as the noving party, failed to establish the
evidentiary requirenents for the rebuttable presunption
authorized in Section 120.595. Tanner did not show that
Petitioner participated in this proceeding to harass Respondents,
to cause unnecessary delay, or for a frivolous purpose. For
reasons previously discussed in paragraphs 94-104, there were
justiciable issues of law and fact in this case.

107. The terns "not guilty" and "innocent" are not
synonynous. The term"not guilty" neans that Petitioner did not
satisfy its burden of proof. The term"innocent” neans there is
sufficient evidence to show that Respondents did not commt the
all eged violations. A finding of not guilty in this proceeding
does not nean that Respondents are innocent, or that there were

no justiciable issues of |aw or fact.
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RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner enter a Final Order finding
Respondents not guilty of violating Sections 498.023(1)(a) and
(2)(a), Section 498.035, and Section 498.049(5).

DONE AND ENTERED this 16th day of April, 1998, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of April, 1998.

COPI ES FURNI SHED

Richard T. Farrell, Secretary
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Lynda Goodgane
CGeneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Cent er
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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Robi n Suar ez
Chi ef Assistant General Counsel
Depart ment of Business and

Pr of essi onal Regul ati on
Nor t hwood Cent er
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-1007

Clayton D. Simmons, Esquire
Stenstrom Ml ntosh, Col bert,
Whi gham and Si mmons, P. A

Suite 22
200 West First Street
Sanford, Florida 32772-4848

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the final order in this case.
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